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To the Honorable William B. Gilbert, Presiding Judge,

and the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

Appellants respectfully suggest that, by an oversight

on the part of the Court, it has failed to render a deci-

sion of this cause in accordance vpith its own findings



of the facts and, in consequence of said oversight, has

failed to modify the decree of the Court below by dis-

allowing the demurrage awarded after November 30th.

The Court, in its opinion, states correctly:

"The demurrage claimed by the appellee was
$250 per day for three periods; first, from August
25 to October 13, 49 days; second, from October 13

to November 24, 27 days * * *. third, for 5

days after November 24."

The claim of the appellee extends, therefore, to and

including November 30th.

The Court affirmed the decree of the Court below

in denying demurrage from August 25 to October 13.

Discarding this item, therefore, it appears that the

demurrage claimed by the appellee was $250 per day for

the second period of 27 days, and the third period of

5 days, making a total claim for 32 days.

Apparently the Court overlooked the fact that, in

awarding demurrage for 45 days, the Court below had

awarded demurrage for 13 days not claimed by appellee,

and that its decree was, therefore, $3250 in excess of

the damages claimed by the appellee.

The third period of 5 days is the period between

November 24, when the schooner had completed loading,

and November 30, when the appellee filed a libel for

demurrage and attached the cargo.

If we read the oi)inion of the Court correctly, it was

the intention of the Court to affirm the conclusions of

the Court below in so far as they are co-extensive with

appellee's claim for demurrage, but we think that the



Court overlooked the discrepancy between appellee's

claim for demurrage, for 32 days, and the award of

the Court below for 45 days. The 13 days in excess

are within the period during which^ as the Court has

found, "for other reasons the schooner was detained

until December 26, when she sailed from Port Angeles".

We are justified in presuming that, within the scope

of ''other reasons" referred to in its opinion, the Court

intended to exclude the reasons previously mentioned,

upon which appellants' liability is predicated, and to

include reasons for which appellants are not responsible.

These reasons were fully and, we believe, conclusively

covered in the Brief for Appellants, pp. 40-58, where

we showed that the claim for these 13 days was ivaived

by counsel in open Court at the trial, because ''the cause

of all the delay during December" was that ''she ivas

held by the War Trade Board" (Mr. Ostrander's Testi-

mony, Apostles 142-143).

Counsel for appellee stated in Court:

''Our claim for delay consists of 5 days after

November 24th, * * * j^^^t ice are making no

claim for the subsequent time that the Government
would not alloiv us to proceed." (Ap. p. 146.)

We bow to the decision of the Court holding appel-

lants liable for the delay during the period from Octo-

ber 13 to November 24, when the vessel completed her

loading, and even to November 30, when appellee filed

the libel and attached the cargo; but we earnestly be-

lieve that the award of demurrage for 13 days beyond

November 30 is plainly unjust, and that the Court



will correct an apparent oversight which is costly to

appellants, and will modify its decision upon due con-

sideration of this phase of the case.

Accordingly, we suggest and submit that the decision

should be modified so that, instead of reading: ''The

decree is affirmed", it will read as follows:

"Having found that the demurrage claimed by
the appellee for 49 days was properly denied by
the court below, and the demurrage claimed by the

appellee for 32 days was properly awarded by
said Court, the decree of the District Court is

modified by decreasing the amount awarded thereby

by $3250, making the award the total sum of $8000,

and as so modified will stand affirmed."

Dated, San Francisco,

July 15, 1920.

Respectfully submitted,

AnDROS & HeNGSTLtER,

Louis T. Hengstler,

Proctors for Appellants

and Petitioners.





C^IHTTFIGATM OF CQUigEL >

I hereby certify Ihat I nm of coiL'isel for appella.^

and cross•appellees In the above -entitled oauaa and

that in my judr;nent the roregoing petition of appel
'

for modification of decision and Judgment is well-i

In point of IfiiT, as well as fact, and t>iat said pel-

ls not interposed for delay.

DATKD: San -rancinco, Cal., July 23, 1920.

LOUIS T. JfrillGSTLKR

of cousel for appellants and
cross-appellees

.


